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Chapter Two

Partisan Polarization, Politics,
and the Presidency:
Structural Sources of Conflict

James P. Pfiffner

Bill Clinton’s presidency began in 1993 with great optimism in the Demo-
cratic Party. The Democrats controlled both houses of Congress and the
presidency for the first time since the Carter administration. In his campaign
Clinton promised to “end welfare as we know it,” provide a middle-class tax
cut, and reform the nation’s health care system. But health care reform did
not even get to a vote in Congress, and in the 1994 elections, a Republican
wave swept many Democrats out of office. This gave Republicans control
of Congress for the first time in forty years. The aggressive policy agenda
of the 104th Congress threatened to dismantle many central programs from
the New Deal and the Great Society. But Clinton used his veto power to face
down the challenge from the Republican Congress and got reelected in 1996.
The Monica Lewinsky scandal erupted in 1998, and the Republican House
impeached President Clinton, although there were not enough votes in the
Senate to remove him from office.

In the campaign of 2000 President Bush campaigned as a “compassion-
ate conservative,” said that he would pursue a “humble” foreign policy, and
promised to be a “uniter, not a divider.” Rather than trying to build a moder-
ate coalition of Democrats and Republicans in his policy agenda, he played
to his base in the electorate and the cohesive Republican Congress on the
Hill. The terrorist attacks of 9/11 gave him tremendous political capital and
public approval ratings in the 90 percent range, the highest in the modern
presidency. He successfully displaced the Taliban regime in Afghanistan, but
before the war was over, decided to pursue “regime change” in Iraq. After
deposing Saddam Hussein in Iraq, the U.S. occupation of the country faced a
deadly insurgency that dragged on for the rest of his presidency. Rather than
being a uniter, President Bush turned out to be the most divisive president in
at least a half century.! His low public approval ratings led Republicans in
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Congress to avoid appearing with him during the 2008 elections, and John
McCain took care to distance his candidacy from the Bush administration.

Some of the difficulties in these two presidencies were due to the individ-
ual personalities of the two presidents and their differing policy agendas. But
a good portion of their difficulties was the result of an extremely polarized
Congress. The country as a whole began voting more along party lines than in
previous decades, and political elites, particularly the two parties in Congress,
were more polarized than they had been since the late nineteenth century.

In addition to the partisan and policy rivalry between president and Con-
gress, the two branches also struggle with each other over their institutional
power in the separation of powers system. The framers of the Constitution
built into the government sources of friction between the president and Con-
gress that have been played out over the history of the republic. As Madison
said in “Federalist No. 51,” “ambition must be made to counteract ambi-
tion.” This necessary and often healthful competition for power between the
president and Congress sometimes degenerates into struggles for power that
stretch the bounds of the separation of powers system. Congress pushes the
envelope when it attempts to tie the president’s hands too narrowly in the
normal execution of public policy, a practice often known as “micromanage-
ment.” In the twentieth century, however, the executive was most often the
branch pushing the envelope. In the twenty-first century, George W. Bush
challenged the role of Congress by claiming extraordinary constitutional au-
thority in several areas of public policy.

This chapter will first examine the roots of partisan polarization and its
consequences for public policy and politics. It will then look at the con-
sequences of that polarization for the two contentious presidencies of Bill
Clinton and George W. Bush. Finally, it will briefly address the fundamen-
tal constitutional challenge that President Bush presented to Congress. His
claims to constitutional authority were in some ways unprecedented, and his
assertions struck at the very base of the constitutional separation of powers
and the rule of law in the United States.

THE ORIGINS OF CONGRESSIONAL POLARIZATION

In the latter quarter of the twentieth-century, Congress was transformed
from a relatively consensual institution with significant overlap between the
Democratic and Republican parties to an ideological, polarized battlefield
with virtually no middle ground. The path to partisan polarization was begun
with the political revolution that turned the U.S. South from a Democratic
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bastion to a conservative stronghold; Republicans dominated the region, with
pockets of liberal and African American strength.

Congressional polarization has ebbed and flowed over the history of the
United States. It reached a high mark in the latter decades of the nineteenth
century. In the first third of the twentieth century, the parties began to con-
verge, with more cross-pressured members of each party voting with the other
party. During the middle third of the twentieth century, from the early 1930s
to the early 1970s, Congress enjoyed an unusual period of voting overlap
in the middle of the ideological spectrum. During this period conservative
Democrats (Boll Weevils) from the South often combined with Republicans
in the “conservative coalition” to defeat civil rights and other liberal legisla-
tive proposals. So there was plenty of ideological confrontation, but ideology
did not reinforce partisanship, because there were significant numbers of con-
servative Democrats and liberal Republicans who often crossed party lines in
voting on important legislation.

During this era relative power in Congress devolved to committee chairs
who dominated their separate fiefdoms, and consequently party leaders
presided over the two houses but did not dominate the legislative agenda.
During this period of relative stability between the parties, Democrats con-
trolled Congress for the most part. But in their voting records, 36 percent of
Democrats were more conservative than the most liberal Republicans, and
95 percent of the Republicans were more liberal than the most conservative
Democrats.? This significant overlap prompted George Wallace in his 1968
campaign for the presidency to declare that there was “not a dime’s worth of
difference” between the two parties.

But beginning in 1973 members of Congress began to vote increasingly
along party lines, leading to the intense polarization that marked the end of
the twentieth century and the beginning of the twenty-first century in Con-
gress. The steady polarization began with the breakup of Democratic domina-
tion of the “Solid South.” From the 1950s to the 1980s migration of whites
from the North to southern cities and suburbs led to the gradual ascendancy
of the Republican Party. Many of these immigrants brought with them Re-
publican voting habits. From the 1960s to the 1980s, approximately 40 to
50 percent of southern Republicans were born outside of the South.> Along
with general urbanization in the south and black migration to the north, the
partisan complexion of the South began to change. The Republican Party
was becoming a viable political party and beginning to attract more voters.*
Partisan realignment in the South was further encouraged by the Civil Rights
Act of 1964 and the Voting Rights Act of 1965, both of which increased the
number of black voters who voted overwhelmingly Democratic.’
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Conservative whites began to identify with the Republican Party, and to
send more Republican representatives to Congress. The creation of major-
ity-minority districts concentrated more liberal blacks in districts while more
conservative whites ended up in districts that voted Republican. The result
of this realignment was that the Democratic Party in Congress lost its “Dixi-
crat” (conservative southern Democrats) members and became more homo-
geneously liberal.® The conservative coalition, which had been thwarting
Democratic presidents since FDR, began to decline in importance, because
the conservative southerners were now in the Republican Party.

The transformation of the South from domination by the Democratic Party
to Republican control was only one of the factors that led to congressional
polarization. House delegations outside the South as well as senators became
more polarized during the same time period. One of the important factors
in the process was the ideological “sorting” of voters in which those who
labeled themselves liberal began voting more consistently for Democrats and
conservatives voted regularly for Republicans. In addition, congressional
districts became more politically homogeneous, with Democrats and Repub-
licans tending to live near each other. In 1976, 26.8 percent of voters lived in
districts where one congressional candidate won by a margin of more than 20
percent; by 2004 that percentage had increased to 48.3.

Along with homogeneous districts, redistricting led to safer seats in which
members won reelection by large margins and did not have to worry much
about losing to the opposing party. As a result, there were fewer congres-
sional districts “in play,” that is, seats that might be won by either party.
According to Gary Jacobson’s analysis, the number of safe seats increased
significantly between 1992 and 2002: Democrats’ safe seats increased from
142 to 158, and Republicans’ safe seats increased from 139 to 198.* Thus the
total number of safe seats was 356 of 435, but the number of House races that
were actually competitive was significantly less than that.’ In the 2004 elec-
tions 83 percent of House races were won by margins of 20 percent or more,
and 95 percent of districts were won by more than 10 percent. In the 2006 and
2008 congressional elections Democrats were able to put more seats in play
because of voter disenchantment with the Bush presidency.

Redistricting, however, was only part of the cause of polarization in Con-
gress.!? Before the 1960s, party elites who were active in politics (as office
holders, convention delegates, or active participants in partisan political
activities) were concerned primarily with winning elections and were often
willing to compromise on policy issues. But beginning in the 1960s a differ-
ent type of elite began to dominate political parties. The new elites were more
ideologically committed to particular causes or policy issues. They were less
willing to compromise and were even willing to risk losing an election in
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order to make ideological statements. These Democratic and Republican par-
tisan elites were also those who were most likely to turn out to vote in primary
elections, and they favored more extreme candidates from their own party.!!

Safer districts, the advantages of incumbency, and the influence of party
activists led to the election of more liberal Democrats and more conservative
Republicans. Safe seats put moderate candidates of both parties at a disad-
vantage. Turnout for primary elections is predictably low, and most of those
who actually vote are committed partisans, that is, true believers who hold
more extreme views than most voters in their parties. Thus in order to get
nominated and then to remain in office, members must please those on the
wings of their parties or be outflanked by more extreme candidates.

Congressman Jim Leach (R-IA), with some exaggeration, explained the
problem this way:

A little less than four hundred seats are totally safe, which means that there is
competition between Democrats and Republicans only in about ten or fifteen
per cent of the seats. So the important question is who controls the safe seats.
Currently, about a third of the over-all population is Democrat, a third is Re-
publican, and a third is no party [independent]. If you ask yourself some math-
ematical questions, what is a half of a third?—one-sixth. That’s who decides the
nominee in each district. But only a fourth participates in primaries. What’s a
fourth of a sixth? A twenty-fourth. So it’s one twenty-fourth of the population
that controls the seat in each party.'?

The changes in the partisanship of members of Congress over the several
decades included both the replacement of moderate members with more parti-
san candidates as well as individual members changing their own ideological
perspectives and becoming less moderate in order to head off a challenge in
the primaries."® The retirement of many moderate senators and their replace-
ment with more extreme senators, who often moved from the more polarized
House and brought with them their more confrontational ways, increased the
polarization in the Senate.'

The advantages of incumbents who sought reelection, always considerable,
have become even more pronounced. From 1984 to 1990 House members
seeking reelection were successful 97 percent of the time and in 2002, 98
percent successful. Senators were a bit more vulnerable, but still quite suc-
cessful, winning 86 percent of bids for reelection from 1982 to 2003 and
95 percent in 1996." In 2004, aside from the redistricted Texas, 99 percent
of House incumbents won reelection, with only three incumbents being de-
feated.'® In 2006 Democrats were partially successful in nationalizing the
elections by treating them as a referendum on the war in Iraq and were able
to drive the reelection rate down to 94 percent.!”
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As Congress became more polarized the two party caucuses became more
homogeneous internally at the same time that the two parties diverged more
sharply on ideological and policy issues. The transformation of the South
from the Democratic to a Republican stronghold, ironically, led to a more
successful Democratic control of the House. The increasing liberal consensus
among the Democrats in Congress led the Democratic caucus in the House
to become more cohesive and, through control of committee membership,
assert its liberal policy views more effectively (e.g., on civil rights, old-age
assistance, health care, housing, and other federal programs). According to
David E. Price, Democratic representative from North Carolina,

Revitalizing the House Democratic Caucus proved necessary in order to rewrite
the rules, depose recalcitrant chairmen, and otherwise effect the desired transfer
of power. The leadership, moreover, was the only available counterweight to
conservative bastions like the House Rules and Ways and Means Committees.
Therefore, two key early reforms removed the committee-assignment function
from Ways and Means Democrats and placed [it] in a leadership-dominated
Steering and Policy Committee and gave the Speaker the power to nominate the
chair and the Democratic members of the Rules Committee.'s

The number of Democrats in the House began to increase in 1958, and
particularly in the Democratic landslides in 1964 and 1974. In order for the
Democratic caucus to gain more effective policy control, more power was
delegated to its leadership in the 1970s and 1980s." As the Democrats in the
House became more ideologically similar, their leadership became more as-
sertive in the use of parliamentary tactics and provoked the ire of Republicans
by denying them procedural rights in ways that were perceived as unfair.?
Newt Gingrich led the outraged Republicans in the House to develop Repub-
lican candidates, particularly in the South, and orchestrate the development of
Republican candidates, which culminated in the 1994 election landslide that
put the Republicans in charge of Congress for the first time in forty years.?!

Thus the Republican domination of southern congressional delegations led
to a more homogeneous, liberal Democratic party in Congress, which led to
more polarized parties and finally to the Republican takeover of Congress in
19942

Polarizing parties with more internal cohesion combined with near parity
of party balance in Congress led to the delegation of more power to the lead-
ership of both houses but particularly the House. Thus in the 1980s Demo-
crats used heavy-handed parliamentary tactics to keep Republicans from de-
laying and obstructing the legislative process. Republicans denounced these
Democratic practices, yet when they came to power in 1995, they resorted to
the same tactics in order to prevail in passing their own priority legislation.
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The Democrats, in turn, complained, but when they came back to power in
2007, they again use similar tactics to assure their legislative success. This
negative spiral of parliamentary warfare in Congress feeds on itself, making
procedural voting more important and makes Congress a contentious battle-
ground with fewer opportunities for cooperation.?

We turn now to the consequences of polarization: the decline of the center
and its impact of civility in Congress.

THE WANING CENTER AND DECLINE OF CIVILITY

In the middle of the twentieth century the two political parties in Congress were
not ideologically monolithic. That is, each party had a significant number of
members who were ideologically sympathetic to the other party. The Demo-
cratic Party contained a strong conservative wing of members, the southern Boll
Weevils, who often voted with the conservative Republicans. The Republican
Party contained a noticeable number of moderates, mostly from the northeast,
the “Rockefeller Republicans,” who would often vote with the Democrats.
These cross-pressured members of Congress made up between one-fifth and
one-third of each house of Congress from 1950 to the mid-1980s.>*

In the last fifteen years of the twentieth century the cross-pressured mem-
bers of each party all but disappeared. Bond and Fleisher have calculated the
number of liberal Republicans and conservative Democrats in Congress from
the 1950s through the 1990s and have documented their decline. The number
of conservative Democrats in the House has decreased from a high of 91 in
1965-1966 to a low of 11 in 1995-1996. In the Senate the high of 22 in the
early 1960s was reduced to zero in 1995-1996. Liberal Republicans similarly
fell from a high of 35 in the early 1970s to a low of 1 in 1993-1994 in the
House, and a high of 14 in 1973-1974 to a low of 2 in 1995-1996 in the
Senate.” This disappearance of the middle is a convincing demonstration of
ideological polarization in Congress.

Sarah Binder has also found that the area of ideological overlap between
the two parties in Congress has drastically decreased from a relatively high
level of overlap in 1970 to “virtually no ideological common ground shared
by the two parties.”” The National Journal developed its own ideological
scale of liberal and conservative voting and has calculated individual scores
for members of Congress. Since 1981, most House Democrats would be on
the liberal end of the spectrum and most Republicans on the right. There was
always a number of members of each party whose voting record put them in
the middle, overlapping ideological space. In 1999, however, only two Re-
publicans and two Democrats shared the middle ground.
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Theriault reports that in the 93d Congress 252 members of the House could
be placed ideologically between the most liberal Republicans and the most
conservative Democrats. By the 108th Congress no member of the House
could be placed similarly. In the Senate of the 93d Congress forty senators
could be placed in this middle portion of the ideological spectrum, and by the
108th Congress, there were only four.?”” The percentage of Republicans who
were moderate decreased from 49 percent in 1977 to 3 percent in 2005. And
in the 2006 elections, eight of the most moderate Republicans were defeated
for reelection, leaving the 110th Congress with the fewest moderates since
the nineteenth century.?

What the above data mean in a practical sense is that each of the political
parties in Congress is more ideologically homogenous and that there is greater
ideological distance between the two parties. Thus there is less need to com-
promise in a moderate direction when reaching a consensus within each party.
And it is correspondingly more difficult to bridge the ideological gap between
the contrasting perspectives of the two parties. Finding middle ground where
compromise is possible becomes much more difficult. It is more likely that
votes will be set up to highlight partisan differences and used for rhetorical
and electoral purposes rather than to arrive at compromise policies.

According to Sarah Binder systematic comparisons of the ratio of actual
laws enacted to important issues considered by the political system, two di-
mensions of polarization outweighed even the effect of divided government:
the ideological gap between the parties and the ideological distance between
the two houses of Congress. Thus if one is concerned with the problem of
gridlock (which she defines as “the share of salient issues on the nation’s
agenda left in limbo at the close of each Congress”), ideological polariza-
tion in Congress is even more important than divided government (when the
president’s party does not control both houses of Congress).?

From this rather abstract discussion of the consequences of polarization,
we now turn to the more human consequences: the decline of civility in
Congress.

The traditional norms of courtesy, reciprocity, and comity that marked the
1950s and 1960s in Congress began to break down in the 1970s.*° Reflecting
broader divisions in U.S. politics over the Vietham War and Watergate, life
in Congress became more contentious. Legislative language had traditionally
been marked by overly elaborate politeness in order to manage partisan and
sometimes personal conflict. But instances of harsh language and incivil-
ity became more common and more partisan in the 1970s and 1980s. In the
House the Republicans felt increasingly suppressed by the majority Democrats
through the rules of debate and legislative scheduling and, under the leadership
of Newt Gingrich, began to use obstructionist tactics to clog up the legislative
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process.’! The predictable Democratic response was to tighten up the rules
even more to deal with disruptive tactics. After Republicans took control of
Congress in 1994, relations between the parties continued to deteriorate.

Even the usually more decorous Senate suffered from declining civility. As
long ago as the early 1980s Senator Joseph Biden remarked, “There’s much
less civility than when I came there ten years ago. There aren’t as many nice
people as there were before. . . . Ten years ago you didn’t have people calling
each other sons of bitches and vowing to get at each other.”*?

Scholars David Brady and Morris Fiorina summarize the political context
during the 1990s:

In a context in which members themselves have stronger and more distinct
policy preferences, where they scarcely know each other personally because
every spare moment is spend fund-raising or cultivating constituents, where
interest groups monitor every word a members speaks and levy harsh attacks
upon the slightest deviation from group orthodoxy, where the media provide
coverage in direct proportion to the negativity and conflict contained in one’s
messages, where money is desperately needed and is best raised by scaring the
bejesus out of people, is it any wonder that comity and courtesy are among the
first casualties?*

The decline in civility that marked the end of the 1990s continued into
the early twenty-first century, as the polarized politics of the era continued
to erode the relatively more decorous times of the mid-twentieth century.
With the narrow Republican control of the Senate at stake, Majority Leader
Bill Frist of Tennessee decided to go to South Dakota to campaign against
Minority Leader Tom Daschle. Such personal campaigning by the Senate
majority leader in the minority leader’s home state was unprecedented in the
twentieth century and highlighted the animosity that marked the polarization
in Congress.* Frist was successful when Daschle lost his bid for reelection
in 2004.

On the floor of the Senate, the personal animosity resulting from the polar-
ization was illustrated when Vice President Cheney publicly said to Democrat
Senator Patrick Leahy, “Fuck yourself.” Although such insults are common
among politicians (and nonpoliticians), they are most often expressed in
private. This particular insult was particularly egregious because it was not
a comment about a third party but stated directly to the person insulted; it
was not private, but public; it was said on the floor of Congress; and it was
said publicly by the president of the Senate, the vice president of the United
States. In explaining his remark, the vice president did not address a substan-
tive difference between the two men, but said that it correctly expressed his
feelings, “T expressed myself forcefully, felt better after I had done it.”*
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Democrats in 2004 also complained that Republicans systematically ex-
cluded them from important conference committee negotiations between the
two houses and that the procedural rules were used against them in ways that
exceeded the Democrats’ partisan use of procedures in the later years of their
domination of Congress. Republican Senator John McCain commented on
the partisanship of the procedural battles, “The Republicans had better hope
that the Democrats never regain the majority.”*® Sure enough, when the Dem-
ocrats returned to power in 2007, they also used heavy-handed parliamentary
tactics to ensure that their legislative priorities were enacted.

PRESIDENT AND CONGRESS IN
AN ERA OF POLARIZED POLITICS

The Clinton era was a contentious time for relations between the President
and Congress. At one level the conflict reflected a personal rivalry between
Bill Clinton and Newt Gingrich. Clinton, a self-described “New Democrat,”
pulled the Democratic Party in a more moderate direction and “captured”
some issues from the Republicans, for example, support for crime control,
fiscal prudence, family values (at least in rhetoric). Gingrich, on the other
side, had led the Republicans from the wilderness of minority status to the
promised land of majority control of Congress, and sought to dismantle
much of the liberal Great Society legislation that Democrats had passed in
the 1960s.

President Bush campaigned for the presidency in 2000 as a moderate,
“compassionate conservative,” but once in office he pursued a conservative
policy agenda of tax cuts and a unilateral foreign policy. Immediately after
the 9/11 terrorist attacks on the United States, Bush enjoyed some of the
highest approval ratings of the modern presidency and support for the United
States throughout the world. By the end of his second term, his approval
ratings were among the lowest of the modern presidency, and international
attitudes toward the United States had dropped precipitously because of the
Iraq war and U.S. treatment of detainees in the war on terror. This section will
examine the polarized politics of the Clinton and Bush presidencies.

President Clinton and Congress:
Partisan Conflict and Impeachment

In the 103d Congress (1993-1995) the Democrats still held a majority in
Congress and had high hopes that they would achieve a positive policy record
that would mark a resurgence of Democratic hegemony after twelve years of
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Republican control of the presidency.’” But the dream was not to come true.
Clinton’s first major policy push was for deficit reduction, which he won
with no Republican votes, but which was bitter medicine for congressional
Democrats who would rather have pushed new programs. Then, Clinton’s
big initiative for universal health care coverage was defeated by the Repub-
licans in 1994. The huge and complex plan favored by the administration
was framed by the Republicans as more “big government” and too costly.
In 1994 the Republicans were able to use the Clinton record to “nationalize”
the midterm congressional elections and take control of Congress for the first
time in forty years.

The Gingrich-led Republican victory was so overwhelming that at the
beginning of the 104th Congress they were able to push the Contract with
America agenda through the House in the spring of 1995 and roll over the
Democrats in doing so. The national agenda was so dominated by the Re-
publican contract that on April 18, 1995, President Clinton had to argue that,
as president, he was still “relevant” to the policy process. “The President is
relevant. . . . The Constitution gives me relevance; the power of our ideas
gives me relevance; the record we have built up over the last two years and
the things we’re trying to do give me relevance.”* But when many of the
Contract with America proposals foundered in the Senate, the Republicans
decided to build into the appropriations process provisions that would go
far beyond the contract in trying to reduce severely many of the government
programs of which they disapproved. They wanted to abolish three cabinet
departments and cut back severely programs in education, environmental pro-
tection, Medicare, and Medicaid as well as eliminate smaller programs such
as the National Endowments for the Arts and Humanities.

These priorities were packaged in omnibus legislation in the fall of 1995,
and President Clinton vetoed the bills several times. When the Republicans
did not change the provisions, much of the government was shut down
for lack of appropriations. When it became clear that the public saw the
Republican Congress rather than President Clinton as responsible for the
shutdown, Robert Dole, who was running for president, convinced Con-
gress to pass appropriations bills and negotiate the budget bills. Clinton
was reelected in 1996, and the Republicans retained control of Congress by
narrow margins.*

The 105th Congress (1998—1999) began with Clinton’s plans to propose a
number of “small bore” policy proposals that would be acceptable across the
political spectrum, but in late January the Monica Lewinsky scandal hit. The
rest of the spring was dominated by the efforts of Kenneth Starr to collect
evidence for the Republican impeachment of Clinton in the fall of 1998. The
articles of impeachment passed on party-line votes, with only a few members
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from each party defecting on the two articles that were adopted. The 106th
Congress began with the Senate trial of the president and its decision not to
remove him from office. The rest of the session was taken up with the after-
math of the impeachment trial and partisan battles over policy priorities. The
second session began in an election year (2000) and was not marked by major
policy victories or an impressive legislative record.

As bitter as the battles between Clinton and Gingrich were, the argument
of this chapter is that the fundamental causes of the partisan battles that domi-
nated the four Congresses of the Clinton era were driven by the polarization
of Congress rather than by the personalities of the two men. It must also be
kept in mind that the whole political spectrum had shifted in a conservative
direction in the 1980s, just as it shifted in a more liberal direction in the
1960s.

Partisan conflict and battles between the president and Congress, however,
do not mean that no important legislation gets passed. Stalemate is a relative
term, and the government keeps operating (even during a shutdown) during
intensely partisan periods. Thus President Clinton and Congress were able
to pass a number of important policy initiatives. In 1993 President Clinton
fought for congressional approval of the North American Free Trade Agree-
ment (NAFTA). But he was able to get it passed only by knitting together a
coalition of more Republicans than Democrats.

Similarly, although he thought the measure too harsh, President Clinton
decided to sign the Republican welfare reform bill in the summer of 1996, de-
spite opposition of the Democrats in Congress (and some in his own adminis-
tration). It was an election year, and Clinton did not want to give Republicans
the opportunity to argue that he vetoed three welfare bills after promising to
“end welfare as we know it.”

In 1997 President Clinton and the Republican Congress were able to
compromise in order to come to an agreement that would balance the budget
within five years. This impressive agreement was achieved by the willingness
of each side to set aside partisan warfare and negotiate an outcome in which
each side could claim victory. The 1997 deal was followed by a FY 1998 bud-
get that was actually balanced—four years earlier than had been projected,
and surpluses continued in 1999, 2000, and 2001.*° This historic turnaround
was based on the groundwork laid by Presidents Bush in 1990 and Clinton
in 1993 with their deficit reducing agreements and spending constraints. But
it was made possible by a booming economy and historically high stock
market.*!

In the spring and summer of 2000 President Clinton was able to work with
Republicans in Congress to win approval of permanent normal trade relations
with China. In the House more than twice as many Republicans as Demo-
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crats supported the measure, echoing the coalition that passed NAFTA in
1993. The above policy achievements were possible only through bipartisan
cooperation and the willingness to share credit. But such cross-party victories
have been unusual; the primary pattern has been one of partisan rancor and
stalemate.

Clinton ended his terms in office with a limited, but creditable legislative
record. His overall legacy, however, was marked by policy struggles with the
Republican Congress and his impeachment in 1998. Eight years later, Presi-
dent Bush would also leave office with a mixed legislative record.

President Bush and Congress:
Two Wars and Constitutional Challenges

President Bush’s terms in office were marked by his initial conservative
policy agenda, historic public support after 9/11, the divisive war in Iraq, and
his aggressive assertions of presidential power.

During the presidential campaign of 2000 candidate Bush set a moderate
tone by asserting that he was a “compassionate conservative”” and advocating
educational proposals that often appealed to Democratic voters. He promised
to “change the tone” in Washington by taking a bipartisan approach to gov-
erning, as he had in Texas. While arguing for more defense spending and a
national missile defense, privatizing part of Social Security, and a large tax
cut, the emphasis was not on the more conservative aspects of his policy
agenda.

In his initial months in office, however, he pursued a conservative agenda
that appealed to his Republican base in the House of Representatives and the
electorate. In January 2001 Republicans controlled both houses of Congress
and the presidency for the first time since the beginning of the Eisenhower
administration, but their control of Congress was narrow, with a 221 to 212
margin in the House (with two independents) and a 50-50 tie in the Senate
(with the vice president able to cast the tie-breaking vote).

President Bush’s first and largest legislative initiative was to propose a
large tax cut, as he had promised in the campaign. The administration’s pro-
posal was for a $1.6 trillion cut over ten years; Congress gave him a tax cut
of $1.3 trillion, an important policy victory for the president. In another of
Bush’s top priorities he established by executive action a White House Of-
fice of Faith-Based and Community Initiatives to facilitate the use of federal
funds for social purposes to be administered by faith-based organizations. He
also won approval of the No Child Left Behind program and a new Medicare
drug benefit by compromising with the Democrats.

But the Bush administration was transformed on September 11, 2001.
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The terrorist attacks on the World Trade Towers and the Pentagon created
a surge of public unity that gave President Bush unprecedented public support
and a compliant Congress willing to support the administration’s war on ter-
rorism. The first and most important political effect of the terrorist bombings
of September 11 was a huge jump in public approval of President Bush. In the
September 7-10 Gallup poll public approval of the president stood at 51 per-
cent; the next poll, on September 14-15, registered 86 percent approval —a
35 percent jump, virtually overnight.

Congress quickly passed a bill providing $40 billion in emergency ap-
propriations for funding military action, beefing up domestic security, and
rebuilding New York City. Congress also passed antiterrorism measures
proposed by Attorney General John Ashcroft with broad, bipartisan support.
The administration also asked for and got sweeping authority to pursue an
international war on terrorism. On September 14 Congress passed a joint
resolution giving President Bush broad discretion in his direction of the
military response to the terrorist attacks. The grant of power was sweeping
in that it allowed the president to decide as “he determines” which “nations,
organizations, or persons” U.S. forces may attack.

The president used his authority to attack the Taliban regime in Afghani-
stan, which had harbored the Al Qaeda terrorists. After U.S. air power and
the ground forces of the Northern Alliance successfully defeated Taliban
forces, the United States and allied troops occupied the country. As the war
in Afghanistan went on and Osama bin Laden was being pursued, secret plan-
ning was under way for war with Iraq.** But the partisan unity that marked
the administration’s immediate reaction to the 9/11 attacks and the war in
Afghanistan began to erode as the administration’s plans for war in Iraq came
to be debated in 2002.

In the fall of 2002 President Bush decided to go to the United Nations for
a resolution demanding that Saddam Hussein disclose his weapons of mass
destruction (WMD). He then went to Congress for a resolution giving him
authority to take the country to war with Saddam. The president framed the
issue as the necessity of standing up to Saddam Hussein and backing the
president in his attempt to get Saddam to back down. With an eye to the
upcoming 2002 elections, the implication was that if Democrats in Congress
did not support the president, they would be attacked in the campaign as weak
on national security. The final resolution passed Congress by large margins
in the House and Senate.

After the administration convinced Congress to give the president author-
ity to attack Iraq, the UN Security Council passed Resolution 1441, which
ordered UN weapons inspectors into Iraq and gave them until February 21,
2003, at the latest, to report back on Iraq’s compliance. The UN weapons in-
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spectors searched Iraq with seeming carte blanche and surprise visits to sites
of possible weapons manufacture, but by late January had found no “smoking
gun.” Chief UN inspector, Hans Blix, said that he needed more time to do
a thorough job. But President Bush became increasingly impatient with the
inability of the UN inspection team to locate evidence of Iraq’s weapons of
mass destruction.

In his State of the Union address on January 28, 2003, President Bush
said that the UN had given Saddam Hussein his “final chance to disarm.” On
March 19 U.S. forces attacked Saddam, and after three weeks had prevailed
over Saddam’s forces in the battle for Baghdad. Winning the initial military
battle was relatively easy for U.S. forces, but controlling the country after the
initial victory was another matter. Paul Bremer, the U.S. person in charge of
the occupation, decided to disband the Iraqi army and eliminate all Baathist
party members from the top levels of the Iraq state bureaucracy. These deci-
sions threw hundreds of thousands of Iraqis out of work and deprived the U.S.
occupation of the capacity to provide security for the country.

As a result, an insurgency against U.S. forces grew, and sectarian fighting
between Sunni and Shiite factions became very bloody. For the rest of the
Bush administration, U.S. forces fought the insurgency, losing more than four
thousand U.S. soldiers and killing tens of thousands of Iraqis. The weapons
of mass destruction that justified the war to the American people were never
found. Nevertheless, in a campaign in which President Bush emphasized
the terrorist threat to national security, he was able to defeat Democrat John
Kerry in the 2004 election. But the deteriorating situation in Iraq dominated
President Bush’s second term in office.

After his election victory in 2004, President Bush declared “I earned
capital in the campaign, political capital, and now I intend to spend it.”* In
early 2005 he launched a campaign to introduce private accounts into the
Social Security system and traveled throughout the country to win support
for it. Public opinion, however, was not swayed, and he admitted defeat and
dropped the proposal. Then in August 2005 Hurricane Katrina devastated
the Gulf Coast and particularly New Orleans. The administration was not
able to deal effectively with the aftermath, and President Bush did not give
the impression of being closely engaged in the federal response. Though the
resulting disaster was not all its fault, the administration was blamed for its
inability to deal expeditiously with the disaster.

The failure of the president’s Social Security initiative and the aftermath of
Hurricane Katrina began a decline in President Bush’s public approval and sup-
port in Congress, even among Republicans. Republicans in Congress passed
a harsh immigration bill, and Bush eventually signed a law to create a fence
along the southern border between the United States and Mexico. Congress
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also passed a bill to allow the government to fund research using stem cell
research, and President Bush used the first veto of his presidency to stop it.
With the president’s public support eroding, the Republicans went into the
2006 elections at a disadvantage, and the Democrats were able to recapture
control of Congress. They picked up thirty seats in the House and six seats in
the Senate, giving them significant majorities in both chambers. Thus Presi-
dent Bush received little legislative support during the 110th Congress, but he
was able to stymie Democratic attempts to slow the war in Iraq.

In Barbara Sinclair’s analysis, Bush sought large changes in public policy
and used a partisan strategy to achieve them, and he was partially successful
with his partisan approach. Sinclair describes Bush’s approach to winning
legislation in Congress in his first term: he pursued a few major priorities
“compromising only late in the process and when absolutely necessary, and
having the House go first and to the right, Bush got more of what he wanted
on those bills that passed than he would have with a more accommodating
strategy.”*

Constitutional Challenges to Congressional Authority

Apart from President Bush’s legislative record with Congress, he mounted
an aggressive campaign to enhance executive power at the expense of the
other two branches. From the beginning of the administration, both Presi-
dent Bush and Vice President Cheney argued that Congress had usurped
presidential power in the 1970s and they intended to right the balance. The
attacks of 9/11 gave them the opportunity to assert executive power and use
the commander in chief clause of the Constitution to exclude Congress from
important national security policies. Among other assertions of presidential
power, President Bush pushed further than other presidents in four policy
areas: he asserted the authority to detain suspects of terrorism indefinitely
without charging them with crimes, he suspended the Geneva Conventions on
the treatment of prisoners, he ordered the national security agency to monitor
communications involving Americans without the warrants required by law,
and he used signing statements to an unprecedented extent. A brief explana-
tion of each of these claims to presidential power follows.*

After the U.S. invasion of Afghanistan, the administration faced the prob-
lem of what to do with the many prisoners that were captured by U.S. and
allied forces. Some of these prisoners were suspected of aiding Al Qaeda and
posed a danger to the United States. The administration decided to fly the
detainees to Guantanamo Bay, Cuba, an area of the island under complete
U.S. control. Ordinarily, prisoners of war would be imprisoned to keep them
off the battlefield and released at the end of the war. But the Bush administra-
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tion envisioned the war on terror lasting for decades, with no sharp ending
where the enemy surrendered. Some of the detainees who were incarcerated
at Guantanamo for an indefinite period argued that they did not oppose the
United States and committed no terrorist acts and applied for writs of habeas
corpus. Such an appeal would allow judges to decide whether the administra-
tion had sufficient evidence to keep them in custody.

The administration argued in court that the detainees had no right to habeas
corpus appeals, in effect suspending the right of appeal that the Constitution
says can only be suspended by Congress in cases of invasion or insurrection.
After years of appeals, the Supreme Court decided that detainees did have
the right to appeal to the court system and present arguments that they were
detained without sufficient evidence of their guilt. After this legal defeat,
President Bush was able to persuade Congress to strip the courts of juris-
diction over the detainee cases. But in the end, the Supreme Court decided
that the president does not have the right to suspend habeas corpus and that
the laws that stripped the courts of jurisdiction were unconstitutional. Thus
President Bush’s assertion of the unenviable right to hold detainees in prison
indefinitely without charging them with a crime was eventually overturned
by the Supreme Court.

Implied in the administration’s decision not to charge suspected terrorists
with crimes was the decision that obtaining intelligence from them was more
important than convicting them of crimes and punishing those found guilty.
The administration feared that there would be future attacks on the United
States by Al Qaeda and that those plans could be discovered by interrogating
detainees at Guantanamo. When intelligence was slow in coming, the admin-
istration decided to use harsh interrogation methods that were forbidden by
the Geneva Conventions, which were signed by the United States in 1955.
To allow such harsh interrogations, President Bush suspended the Geneva
Conventions for Al Qaeda suspects on February 7, 2002.

The administration trained interrogators in techniques that had been devel-
oped by the Chinese and North Koreans and used on U.S. prisoners during
the Korean War in order to force them to make false confessions that they
committed atrocities. These techniques were used at Guantanamo and then
were imitated at Bagram Air Force Base in Afghanistan and Abu Ghraib
prison in Iraq. In April 2004 photographs of U.S. soldiers grossly abusing
Iraqi prisoners at Abu Ghraib became public and investigations of the origins
of the abuses were begun. A number of official government reports were
issued that documented the harsh techniques, and Congress, in spite of veto
threats by President Bush, passed the Detainee Treatment Act of 2005 that
forbade torture or cruel and degrading treatment of detainees. Nevertheless,
the Bush administration maintained that the CIA could continue to use harsh
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interrogation techniques that were denied to the U.S. military. Critics of the
administration argued that the Supreme Court made it clear that the United
States was bound by the Geneva Conventions, and that any CIA secret tech-
niques that broached the treaty were illegal.

Shortly after the 9/11 attacks, President Bush secretly ordered the National
Security Agency to undertake surveillance of communications between for-
eign and U.S. persons that might involve terrorism. The Foreign Intelligence
Surveillance Act allows surveillance of U.S. communications only after a
warrant is secured from a special court. Despite the denial of only five of
more than 18,000 applications for warrants from 1978 to 2006, President
Bush decided that the law was too cumbersome and he did not have to obtain
the warrants required by law.

The issue raised one of constitutional presidential authority versus the con-
stitutional rights and duties of the other two branches. The Constitution does
not give the president the authority to ignore the law. The wisdom of surveil-
lance policy is a separate issue. In 2007 President Bush convinced Congress
to amend the law so that he could continue to conduct the surveillance that he
had previously been doing illegally. Despite this political victory, President
Bush did not admit that he did not have the constitutional right to ignore the
law as he had before the new law was passed.

Since early in the Republic, presidents have issued statements upon their
signing bills into laws. Usually these statements have been hortatory, often
praising members of Congress for their participation or touting the impor-
tance of the new law to the country. By the late twentieth century, presidents
occasionally issued signing statements that challenged the constitutionality of
the laws they were signing, and the Reagan administration tried to establish
them as a regular part of the legislative process. President Bush, however,
used signing statements very aggressively to challenge the idea that laws
could constrain his actions as president. For instance, he used them to indicate
that he did not feel bound by all of the provisions of laws regarding: reporting
to Congress pursuant to the PATRIOT Act; the torture of prisoners; whistle-
blower protections for the Department of Energy; the number of U.S. troops
in Columbia; the use of illegally gathered intelligence; and the publication of
educational data gathered by the Department of Education. He issued more
than twelve hundred signing statements during his two terms, more than
twice as many as all other previous presidents combined.

The implications of these sweeping claims to presidential authority are
profound and undermine the very meaning of the rule of law. Despite the
Constitution’s granting lawmaking power to the Congress, the Bush adminis-
tration maintained that executive authority and the commander in chief clause
can overcome virtually any law that constrains the executive. President Bush

09_256_03_Ch02.indd 54 @ 5/7/09 7:15:03 AM



Partisan Polarization, Politics, and the Presidency 55

was thus claiming unilateral control of the laws. If the executive claims that it
is not subject to the law as it is written but can pick and choose which provi-
sions to enforce, it is essentially claiming the unitary power to say what the
law is. The “take care” clause of article II can thus be effectively nullified.

Even though there may occur some limited circumstances in which the
president is not bound by a law, expanding that limited, legitimate practice to
more than one thousand threats to not execute the law constitutes an arroga-
tion of power by the president. The Constitution does not give the president
the option to decide not to faithfully execute the law. If there is a dispute
about the interpretation of a law, the interaction of the three branches in the
constitutional process is the appropriate way to settle the issue. The politics
of passage, the choice to veto or not, and the right to challenge laws in court
all are legitimate ways to deal with differences in interpretation. But the as-
sertion by the executive that it alone has the authority to interpret the law and
that it will enforce the law at its own discretion threatens the constitutional
balance set up by the Constitution.

CONCLUSION

The Clinton and Bush presidencies each experienced difficult relations with
Congress. Clinton did not get much of what he wanted from the Democrati-
cally controlled Congress in his first two years in office. Ironically, his major
achievements in office resulted from six years of his contentious relations
with the Republican-controlled Congress of the late 1990s. He was able to
blunt the more extreme cuts in domestic programs sought by the Gingrich-
led House, and in negotiations with them achieved a series of four budget
surpluses, the only surpluses the United States enjoyed since 1969. His
impeachment by the House marked the low point of his administration, one
of the most hostile incidents in president-Congress relations since the Nixon
administration.

George W. Bush got most of what he wanted from the Republican-con-
trolled Congress for his first six years in office. He did not even use his veto
power until his sixth year in office. His relative success reflected the willing-
ness of Democrats to vote for Bush’s national security priorities as well as
the care that Republicans in Congress took to shape legislation to his liking.
He might also have felt little need to issue vetoes because his signing state-
ments declared that he did not feel bound by many provisions of the laws that
Congress passed and he signed. When the Democrats took over Congress in
the 2006 elections, he was still able to stymie them on the national security
issues that were important to him.
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Barak Obama took office in 2009 promising to change the partisan tone in
Washington. He carefully courted Congress and paid particular attention to
Republicans as he sought support for his first policy initiatives. First among
them was the huge expenditure proposal that totaled more than $750 billion
that he hoped would blunt the economic downturn set off by the financial
crisis in the fall of 2008. Republicans in Congress signaled that they would
oppose Obama on that and other issues. Although the Democrats controlled
both houses of Congress by significant margins because of the 2008 elections,
Obama was not likely to have an easy time with Congress. New Democrats
who were elected in 2008 were often moderates who defeated liberal Repub-
licans, so the Democratic caucus was not as unified as the Republicans were
in the House. And in the Senate the Democrats lacked the necessary votes to
invoke cloture to shut off a Republican filibuster.

Thus, despite the sizable Democratic majorities in Congress and President
Obama’s overtures to Republicans, the polarization that had characterized the
previous three decades was likely to guarantee continuing friction between
the president and Congress in their rivalry for power.
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